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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  403 
[EN-FRL-1629-4] 

General  Pretreatment  Regulations  for 
Existing  and  New  Sources 

AGENCY:  Environmental  Protection 
Agency. 

action:  Final  Rule. _ 

summary:  On  June  26, 1976,  the 
Environmental  Protection  Agency 
promulgated  the  final  General 
Pretreatment  Regulations  at  43  FR  27736. 
Amendments  to  these  regulations  were 
proposed  on  October  29, 1979,  at  44  FR 
62260.  The  October  29  proposal  included 
an  amendment  to  §  403.10(g)  specifying 
the  information  to  be  included  in  a 
request  for  State  pretreatment  program 
approval.  This  notice  amends  the 
requirements  for  approval  of  State 
pretreatment  programs  to  give  EPA  clear 
authority  to  approve  State  pretreatment 
programs  submitted  by  National 
Pollutant  Discharge  Elimination  System 
(“NPDES")  States  in  the  absence  of 
implementing  state  regulations  if  certain 
requirements  are  met. 
date:  The  effective  date  of  403.10(g)(1) 
(i)-(iii)  is  November  18, 1980. 

In  accordance  with  40  CFR  100.01  (45 
FR  26048),  these  regulations  shall  be 
issued  for  purposes  of  judicial  review  at 
1:00  p.m.  eastern  time  on  November  18, 
1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Hutzel.  Environmental  Protection 
Agency,  Permits  Division  (EN-336),  401 
M  St.,  S.W.,  Washington,  D.C.  20460, 
(202)  755-0750. 

SUPPLEMENTARY  INFORMATION: 

Under  Section  402(b)  of  the  Clean  Water 
Act  ("the  Act"),  States  desiring  to 
administer  their  own  permit  programs 
for  discharges  into  navigable  waters 
may  submit  such  programs  to  the 
Administrator  for  approval.  States 
approved  by  EPA  become  part  of  the 
National  Pollutant  Discharge 
Elimination  System  ("NPDES”).  Section 
402(b)  of  the  Act  also  requires  that 
NPDES  States  have  a  program  to  ensure 
compliance  by  publicly  owned 
treatment  works  (“POTW's")  with 
various  requirements  now  prescribed  in 
the  General  Pretreatment  Regulations 
(40  CFR  Part  403,  June  26, 1978).  States 
with  approved  NPDES  programs  must 
seek  modifications  of  their  programs,  if 
necessary,  to  incorporate  pretreatment 
authorities.  States  which  have  not  yet 
received  NPDES  authority  must  develop 
the  requisite  pretreatment  program 
elements  before  their  application  to 


assume  NPDES  authority  can  be 
approved. 

This  amendment  would  modify  the 
requirements  set  forth  in  Section 
403.10(g)  of  the  General  Pretreatment 
Regulations  for  approval  of  pretreatment 
programs  submitted  by  NPDES  States. 
(Elsewhere  in  today’s  Federal  Register, 
EPA  is  proposing  an  amendment  to  the 
General  Pretreatment  Regulations  which 
would  allow  NPDES  States  requesting 
approval  of  pretreatment  programs  a 
grace  period  in  which  to  revise  statutes 
or  regulations  as  necessary  to  comply 
with  the  final  Consolidated  Permit 
Regulations,  40  CFR  122-124,  45  FR  at 
33290.) 

Amendments  to  the  General 
Pretreatment  Regulations  (43  FR  27736, 
June  26, 1978),  were  proposed  on 
October  29, 1979,  at  44  FR  62260.  The 
October  29  proposal  included  an 
amendment  to  §  403.10(g)  clarifying  the 
information  to  be  included  in  a  request 
for  State  pretreatment  program 
approval.  The  proposed  §  403.10(g) 
required  that  all  “statutes  and 
regulations"  upon  which  a  State  relied 
in  attesting  to  its  authority  to  implement 
a  pretreatment  program  be  in  "full  force 
and  effect”  at  the  time  the  program  was 
approved.  The  quoted  phrases  appear  in 
similar  form  in  the  NPDES  program 
regulations  pertaining  to  State 
application  requirements  which  have 
been  interpreted  to  require  the 
submission  of  complete  State 
implementing  regulations  before 
program  approval.  (40  CFR  Part  123). 

The  Agency  believes,  however,  that 
State  regulations  pertaining  to 
pretreatment  authorities  are  not  a 
necessary  prerequisite  to  pretreatment 
program  approval  for  existing  NPDES 
States.  Accordingly,  we  are  amending 
§  403.10(g)  to  allow  existing  NPDES 
States  to  submit  pretreatment  programs 
which  may  be  approved  in  the  absence 
of  State  pretreatment  regulations  if:  (1) 
the  State  has  sufficient  statutory 
authority,  and  (2)  the  State  has 
submitted  a  detailed  description  of  the 
procedures  by  which  it  proposes  to 
implement  the  program. 

There  are  several  reasons  for 
approval  of  these  State  pretreatment 
programs  without  regulations.  First, 
NPDES  States  have  already 
demonstrated  their  ability  to  carry  out  a 
complex  NPDES  permit  program  on  a 
statewide  level.  Thus,  specific 
regulations  detailing  the  manner  in 
which  a  State  must  exercise  its 
authorities  are  not  essential  to  ensure 
implementation  of  the  program.  - 
Moreover,  substantial  environmental 
benefit  will  result  from  early  approval  of 
State  pretreatment  programs  which 


would  otherwise  be  delayed  while  State 
regulations  are  being  promulgated.  The 
application  of  State  resources  to  the 
pretreatment  program  implementation  is 
likely  to  improve  compliance  with  the 
program  and  thereby  decrease  the 
introduction  of  pollutants  into  POTW's 
and  the  navigable  waters.  Second,  many 
of  the  authorities  that  are  necessary  to 
carry  out  the  pretreatment  program  are 
part  of  the  NPDES  program  and  are 
encompassed  by  the  State's  existing 
NPDES  regulations.  Existing  authorities 
encompass  the  ability  to  levy  civil  and 
criminal  penalties,  to  enter  and  inspect, 
and  to  carry  out  other  requirements  of 
the  Clean  Water  Act.  Thus,  many  of  the 
requirements  for  a  pretreatment  program 
will  already  be  satisfied  by  the 
previously  approved  NPDES  program. 

For  those  matters  that  are  unique  to  the 
pretreatment  program,  the  Agency 
believes  that  a  statement  describing 
how  the  State  intends  to  carry  out  this 
portion  of  the  program  and  to 
promulgate  regulations  in  the  future,  if 
necessary,  will  provide  sufficient  public 
notice  and  assurance  of  the  State’s 
authority  and  intention  to  carry  out  the 
program. 

These  factors  are  also  the  basis  for 
distinguishing  between  requirements 
imposed  on  NPDES  States  and  non- 
NPDES  States.  While  NPDES  States  will 
be  permitted  to  submit  programs 
without  final  and  complete  regulations, 
non-NPDES  States  must  submit  either 
detailed  statutory  authority  or  broad 
statutory  authority  with  detailed 
implementing  regulations. 

The  remaining  amendments  to  the 
General  Pretreatment  Regulations  which 
were  proposed  on  October  29, 1979,  will 
be  promulgated  in  final  form  shortly. 

Effective  Date 

These  regulations  shall  take  effect  on 
November  18, 1980.  In  accordance  with  5 
U.S.C.  553(d)(3),  the  Administrator  finds 
good  cause  that  the  effective  date  not  be 
postponed  until  30  days  after 
publication  in  the  Federal  Register 
because  several  State  applications  have 
been  pending  before  EPA  which  require 
immediate  action.  One  State  advised 
EPA  that  if  the  Agency  does  not  approve 
the  State  program  immediately,  it  will 
have  to  reallocate  the  pretreatment 
program  funds  to  other  programs.  This 
would  delay  the  pretreatment  program 
until  the  next  fiscal  year.  Another  State 
cannot  take  any  action  with  respect  to 
planning,  budgeting,  or  implementation 
until  EPA  approves  its  program.  Other 
States  will  have  similar  problems  if 
program  approval  is  not  immediately 
forthcoming.  In  addition,  the  Agency’s 
regulations  require  that  EPA  approve  or 
disapprove  State  programs 
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expeditiously.  40  CFR  Part  123.  Thus, 
EPA  must  decide  rapidly  whether  to 
approve  or  disapprove  programs  that 
have  been  awaiting  decision  for  some 
time.  The  public  interest  will  be  served 
by  early  action  on  these  program 
submissions.  The  Administrator  also 
believes  that  the  public  has  received 
adequate  notice  of  the  changes  in  these 
regulations  to  justify  an  early  effective 
date. 

Executive  Order  12044 

Under  Executive  Order  12044  EPA  is 
required  to  judge  whether  a  regulation  is 
"significant”  and  therefore  subject  to  the 
procedural  requirements  of  the  Order  or 
whether  it  may  follow  other  specialized 
development  procedures.  EPA  labels 
these  regulations  "specialized”.  I  have 
reviewed  this  regulation  and  determine 
that  it  is  a  specialized  regulation  not 
subject  to  the  procedural  requirements 
of  Executive  Order  12044. 

Dated:  October  28, 1980. 

Douglas  M.  Costle, 

Administrator. 

Part  403  of  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  by  _ 
revising  §  403.10(g)(1)  to  read  as  follows: 

PART  403— GENERAL 
PRETREATMENT  REGULATIONS  FOR 
EXISTING  AND  NEW  SOURCES 

§  403.10  Development  and  Submission  of 
NPDES  State  Pretreatment  Programs. 


this  Section.  States  without  an  approved 
NPDES  program  will  be  required  to 
comply  with  the  requirements  of 
paragraphs  (g)(l)(i)  and  (ii)  of  this 
section. 

(Federal  Water  Pollution  Control  Act 
Amendments  of  1972,  as  amended  by  the 
Clean  Water  Act  of  1977  (Pub.  L.  95.217)  (33 
U.S.C.  1251,  et  seq.),  Sections  204(b),  208(b), 
301(b),  301(h),  301(i).  304(e),  304(g),  307,  308, 
309,  402(b),  405,  and  501(a)) 

[FR  Doc.  80-34233  Filed  10-31-80;  8:45  amj 
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(g)  The  request  for  State  Pretreatment 
Program  approval  will  consist  of: 

(l)(i)  A  statement  from  the  State 
Attorney  General  (or  the  Attorney  for 
those  State  agencies  which  have 
independent  legal  counsel)  that  the  laws 
of  the  State  provide  adequate  authority 
to  implement  the  requirements  of  this 
Part.  The  authorities  cited  by  the 
Attorney  General  in  this  statement  shall 
be  in  the  form  of  lawfully-adopted  State 
statutes  or  regulations  which  shall  be 
effective  by  the  time  of  approval  of  the 
State  Pretreatment  Program. 

(ii)  Copies  of  all  State  statutes  and 
regulations  cited  in  the  above  statement. 

(iii)  Notwithstanding  paragraphs 
(g)(l)(i)  and  (ii)  of  this  section,  if  the 
State  has  the  statutory  authority  to  ^ 
implement  the  requirements  of  this  Part, 
and  if  the  State  at  the  time  of 
submission  of  this  request  has  an 
approved  NPDES  program,  then 
regulations  setting  forth  the 
requirements  of  this  Section  need  not  be 
promulgated  by  the  State  if  the 
Administrator  finds  that  the  State  has 
submitted  a  complete  description  of 
procedures  to  adrtiinister  its  program  in 
conformance  with  the  requirements  of 


